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2. The Minister acted within the scope of his authority, exercised his discretion

reasonably and followed fair procedure. Thunderchild has failed to discharge

its onus to establish that the Minister erred and this application for judicial

review should be dismissed.

I. The Minister of Indian Affairs and Northern Development (the Minister)

decided to appoint a third party funding agreement manager (TPFAM) for the

administration . and the delivery of Aboriginal Affairs and Northern

Development Canada (AANDC) funded programs and services to the

membership of the Thunderchild First Nation (Thunderchild) because

Thunderchild was unwilling to enter into a standard form funding agreement

to administer and deliver these programs and services.

I. Overview

WRITTEN REPRESENTATIONS OF THE RESPONDENTS, HER MAJESTY
THE QUEEN IN RIGHT OF CANADA

Respondents

HER MAJESTY THE QUEEN IN RIGHT OF
CANADA,AS REPRESENTED BY THE
MINISTER OF INDIAN AFFAIRS AND
NORTHERN DEVELOPMENT CANADA

(also known as the MINISTER OF ABORIGINAL
AFFAIRS AND NORTHERN DEVELOPMENT CANADA)

and
Applicant

THUNDERCHILD FIRST NATION
Represented by its duly elected

CHIEF AND COUNCIL

BETWEEN:
FEDERAL COURT

Court File No.: T-791-14



392

5 Affidavit of Anna Fontaine dated 13May 2014 at para 13, Respondent's Record [RREC] at p. 7.
6 Choken v Lake St. Martin indian Band, 2004 FCA 248, [2005] 1 FCR 69, CarsweliNat 3546 at para
12.
7 Affidavit ofChiefWapass, dated 16 April 2014, para 18, Ex N APP REC 0008, 0099, Affidavit of
Anna Fontaine dated 13 May 2014 at paras 23, 24; RREC at p.Ll; Cross-Examination of Anna
Fontaine date 10 June 2014 at Ex. A-I, RREC at pp. 160-162.

5. These funds may be provided to First Nations by the Minister for the delivery

of services and programs in accordance with agreements that are entered into

between respective First Nations and the Minister. Three standard form

agreements for the 2014-15 fiscal year cover the administration and delivery

of AANDC funded programs and services between First Nations and the

Minister: the Aboriginal Recipient Funding Agreement (ARPA); the

Streamlined Agreement; and the Canada Common Funding Agreement

(collectively, the 2014-15 Funding Agreements). 7

4. Parliament annually appropriates public funds to provide funding for a variety

of programs and services to First Nations including education services,

operations and maintenance of community infrastructures, administration of

income assistance and administration of band officcs.i AANDC determines,

within the framework established by the Treasury Board, the mechanism by

which programs and services are provided to First Nations with the public

funds appropriated by Parliament and provided to AANDC for this purpose.

The Minister is accountable to Parliament for the expenditure of these funds."

3. The Respondent generally disagrees with the relevance of the facts put

forward in Thunderchild's Memorandum of Fact and Law, and provides the

following facts and clarification.

II. Statement of Facts
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8 Affidavit of Anna Fontaine dated 13May 2014 at para 12 and Exhibit B at clause 2.0, RREC at pp. 6,
31.
9 Affidavit of Anna Fontaine dated 13 May 2014, para 16 Ex. H, I and J, RREC pp. 9, 147-149;
Affidavit of Chief Wapass dated 16 April 2014, paral5, Ex. K, APP REC 007, APP REC 007, APP
REC 0095
10Affidavit ofChiefWapass, dated 16 April 2014, para 16, Ex. ,APP REC 008, APP REC 0096
IIAffidavit of Anna Fontaine dated 13May 2014 at paras 16 and 17, Ex. K, RREC pp. 9, 150.

9. At the workshops, AANDC staff explained the proposed changes to funding

agreements for the 2014-15 fiscal year, beginning 1 April 2014, and provided

participants with background papers, working tools and sample agreements.

AANDC also sought and obtained feedback from Saskatchewan's First Nation

leaders as to the contents of the ARFA and Streamlined Agreement. The

feedback was recorded and forwarded to senior officials within AANDC.11

8. On 15 November 2013, Chief Wapass of Thunderchild wrote a letter to the

Minister indicating that no representatives of Thunderchild would attend the

workshops. 10

7. In the autumn of2013, AANDC proposed and announced potential changes to

the standard ARFA and Streamlined Agreements for the 2014-15 fiscal year.

Following announcement of the proposed changes, the Regional Director

General of AANDC for Saskatchewan (RDG) sent letters to all First Nations

in Saskatchewan inviting them to attend information and consultation

workshops. Thunderchild leadership was invited to attend and participate by

letter dated 6 November 2013.9

a. ConsultationProcess

6. In 2011, the Minister entered into an ARFA with the Thunderchild First

Nation. The term of the agreement was from 1 April 2011 until 31 March

2014 (the 2011 ARFA).8
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12 Affidavit of Anna Fontaine dated 13 May 2013 at para 20, RREC p. 10.
l3 Affidavit of Anna Fontaine dated 13 May 2014 para 22, RREC p.10; Cross-Examination of Anna
Fontaine dated 10 June 2014, Ex. A-I, RREC pp. 160-162.
14 Cross-Examination of Anna Fontaine date 10 June 2014 at Ex. A-I, RREC at pp. 160-162.
15 Affidavit ofChiefWapass, dated 16 April 2014, para 18, Ex N APP REC 0008, 0099, Affidavit of
Anna Fontaine dated 13May 2014 at paras 23, 24, RREC p. 11.
16 Affidavit ofChiefWapass, dated 16 April 2014, para 20, APP REC 0008.
17Affidavit of Carla Nokusis, para 10, APP REC 0206. Affidavit of Anna Fontaine dated 13 May 2014
at para 25, RREC p. 12; Affidavit of Kim Biem, dated 15 May 2014 para 3, Ex A., RREC pp. 364, 366

14. On 7 March 2014, the Director of Operations for Thunderchild informed

AANDC that Thunderchild would not be signing the 2014-15 Funding

Agreement. 17

13. On 6 March 2014, Thunderchild's Chief and Council passed a motion not to

sign the 2014-15 Funding Agreements. 16

12. On 4 February 2014, AANDC sent the linkages to the ARFA, Streamlined

Agreement and the Canada Common Funding Agreement for the 2014-15

fiscal year to Thunderchild and invited the First Nation to sign one of the

2014-15 Funding Agreements.l" On 21 February 2014, AANDC followed up,

in the absence of response from Thunderchild, by sending the 2014-15 ARFA

to Thunderchild and invited the First Nation to sign the Funding Agreement. 15

11. On 15 December 2013, AADNC posted the fmal form 2014-15 Funding

Agreements publically on the AANDC website. 13

h. Thunderchild's decisionnot to sign the 2014-15Agreement

10. Upon receipt of the feedback, AANDC made changes to the proposed ARFA

and Streamlined Agreement to address concerns raised by First Nation leaders

who attended the workshops. 12
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18 Affidavit of Anna Fontaine dated 13May 2013, paras 10,27,28; RREC pp. 6, 12.
19 Affidavit of Anna Fontaine dated 13May 2013, para 28, RREC p. 12.
20 Affidavit of Anna Fontaine dated 13 May 2014 at paras 28,30, RREC pp. 12-13. Affidavit of Chief
Wapass, dated 16 April 2014, para 22, APP REC 0009; Cross-Examination of Anna Fontaine date 10
June 2014 at p 89, APP REC 0309.
21 Affidavit of Rob Harvey dated 14May 2014, paras 4,5, 10, RREC pp. 359, 360; Cross-Examination
of Robert Harvey dated 10 June 2014 at pp. 20, 28, APP REC 0440, APP REC 0448.
22 Cross-Examination of Anna Fontaine date 10 June 2014 at pp. 48-49, APP REC 0268-0269.

17. AANDC discussed, with Thunderchild, the possibility of engaging an outside

expert resource. Thunderchild presented the option of having an individual,

Ms. Sutherland, act as an outside expert resource. An outside expert resource

is an outside contractor who is hired by a First Nation to assist it in carrying

out the functions covered by a Funding Agreement. As the ability to hire an

outside expert resource arises from the terms of an agreement, the prior

execution of a Funding Agreement by the First Nation is a prerequisite in

order to retain an outside expert resource." Having Ms. Sutherland act as an

outside expert resource was not viable in the absence of a Funding Agreement

between AANDC and Thunderchild.P

16. On 11 March 2014, the RDG advised Thunderchild that, in the absence of a

signed Funding Agreement with Thunderchild, AANDC would not be

transferring public funds to Thunderchild for the delivery of the programs and

services covered by a Funding Agreement from 1 April 2014. Transferring

public funds to a recipient is conditional on the recipient having signed a

2014-15 Funding Agreement promising and covenanting to deliver the

programs and services in accordance with certain standards and reporting

requirements. 20

15. On 11March 2014, a meeting took place between representatives of AANDC

and Thunderchild.18 At the meeting, Chief Wapass of Thunderchild stated

that he was unwilling to sign any of the 2014-15 Funding Agreements. 19

c. Alternatives to TPFAM
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23 Affidavit of Anna Fontaine dated 13May 2014 at para 32, RREC p. 14.
24 Affidavit of Anna Fontaine dated 13 May 2014 at para 8, RREC p. 4; Cross-Examination of Kirby
Korchinski, dated 10 June 2014 at pp. 24, 30; APP REC 0408, APP REC 0413; Exhibi A-3 to the
Cross-Examination of Anna Fontaine date 10 June 2014.
25 Cross-Examination of Anna Fontaine date 10 June 2014, Ex. A-3, RREC p. 180; Affidavit of Chief
Wapass, dated 16 April 2014, paras 24, 28, Ex. R; APP REC 0010 APP REC 0182.

Thunderchild by AANDC.

19. In the absence of a Funding Agreement between the Minister and

Thunderchild, it is hypothetically possible that Thunderchild fund, deliver and

administer to its membership the programs and services normally funded by

AANDC. Based on a review of Thunderchild's consolidated financial

statements for the 2012-13 fiscal year, AANDC determined that Thunderchild

did not have sufficient own source revenue to deliver the programs and

services for the 2014-15 fiscal year.24 A review of Thunderchild's 2012-13

financial statements indicated that Thunderchild's expenditures were in excess

of revenues. AANDC funding for the 2014-15 fiscal year for the delivery of

programs and services to Thunderchild's membership is in excess of7 million

dollars.f This alternative to a TPFAM was not canvassed with

18. AANDC explored, with Thunderchild, having one of the regional Tribal

Councils, who had a Funding Agreement with AANDC, serve as the recipient

whereby the Tribal Council would deliver the programs and services that

would normally be performed by Thunderchild. AANDC also explored, with

Thunderchild, the possibility of the Treaty 6 Education Council, who had a

Funding Agreement with AANDC, serve as the recipient whereby the Treaty

6 Education Council would deliver programs in education that would

normally be performed by Thunderchild. Thunderchild rejected these

options.r'
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26 Cross-Examination of Anna Fontaine date 10 June 2014 at p. 49, APP REC 0269.
27 Affidavit of Anna Fontaine dated 13 May 2014 at para 40, RREC p. 16.
28 Cross-Examination of Anna Fontaine date 10 June 2014 at pp. 25-26, 46-47, 106-107, APP REC
0245-0246; APP REC 0266-0267; APP REC 0326-0327.
29 Cross-Examination of Anna Fontaine date 10 June 2014 at pp. 52-53, APP REC 0272-0273.

24. The decision-maker considered that she had an obligation to Thunderchild's

membership to ensure that income assistance to meet basic needs for

individuals and families, post-secondary education allowances, and

infrastructure maintenance programs continued after 1April 2014.29

23. Timing factored into the decision making process. AANDC received notice

that Thunderchild would not sign any of the standard form Funding

Agreements on 7 March 2014. In the absence of a Funding Agreement with

Thunderchild for the 2014-15 fiscal year, the time required to identify an

alternative solution prior to 1 April 2014 was limited. The decision-maker

considered that there was a risk that programs and services would not be

available to Thunderchild's membership on 1 April 2014 if the process for

engaging an individual or organization to administer and deliver programs and

services did not commenced promptly. 28

22. In light of the short time frame between 12 March 2014 and 31 March 2014

when the 2011 ARFA was to expire, AANDC started the process of tendering

and selecting a pre-qualified person to serve as a TPFAM.27

21. In the absence of a 2014-15 Funding Agreement between the Minister and

Thunderchild, it was necessary for AANDC to make a decision respecting the

mechanism by which programs and services were to be delivered to

Thunderchild's membership.

d. The Decision

20. The option of having AANDC deliver the programs and services to

Thunderchild's membership directly was not available due to a lack of human

resources at AANDC.26
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